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find in the reports deal with warehouse receipts specifically stated to be 
negotiable. 4 But from the guarded language used by the court in the 
cases, it is reasonable to infer an appreciation on its part that different 
principles might have been involved, and different rules applied, had 
the receipts been non-negotiable. And certainly a close study of Sees. 
1858b and 1858d of the Civil Code would incline one to the conclusion 
that the legislature intended some distinctions to be drawn, but be 
that as it may, the court in the case under consideration practically dis- 
regards these sections, though the defendants strongly urged their con- 
sideration. 

The court does not notice the Warehouse Receipts Act of March 
19, 1909, 5 one section of which seems decisive of the main points in- 
volved in Callahan v. Marshall. This apparent omission, however, may 
very well be due to the possibility that the events which were the basis 
of the suit occurred before the Act went into effect, so that the case 
would not fall within its provisions. Whether or not this was the 
fact does not definitely appear, but in any event the statute may be 
profitably referred to here, as declarative of the law to be applied in the 
future. Sections 7, 8, and 9, e and especially Section 42, 7 are of particu- 
lar interest in connection with the present case. The essential provisions 
are as follows: "A person to whom a receipt has been transferred but 
not negotiated, acquires thereby, as against the transferor, the title to 
the goods. ... If the receipt is non-negotiable such person also 
acquires the right to notify the warehouseman of the transfer to him 
of such receipt, and thereby to acquire the direct obligation of the 
warehouseman to hold possession of the goods for him, according to 
the terms of the receipt." (Section 42.) 

In passing, it is worth while to notice the fact that the Warehouse Re- 
ceipts Act was formulated by the Commissioners on Uniform State Laws, 
and has already been adopted by the legislatures of more than twenty 
States. This seems indicative of a growing desire to eliminate the dif- 
ficulties arising from local variations in our commercial laws. 

J. U. C, Jr. 

Waters: Nature of Title of Irrigation Company Selling Perpetual 
Rights of the Use of Water. — Of more than ordinary interest are two 
recent decisions of the United States courts, 1 deciding questions of Cal- 



* Cavallaro v. Texas & Pac. Ry. Co., 110 Cal. 348; 52 Am. St. Rep. 
94; 42 Pac. 918 (1895); Garoutte v. Williamson, 108 Cal. 135; 41 Pac. 
35 (1895); Davis v. Russell, 52 Cal. 611; 28 Am. Rep. 647 (1878); Amann 
v. Lowell, 66 Cal. 306; 5 Pac. 363 (1885); Bishop v. Fulkerth, 68 Cal. 
610; 10 Pac. 122 (1886). 

5 Statutes, 1909, p. 437. 

6 Id. p. 439. 

7 Id. p. 445. 

1 San Joaquin etc. Irrigation Co. v. Stanislaus Co., 191 Fed. 875 
Circuit Court N. D. Cal., Sept. 1911); Imperial Water Co. No. 5 v. 
Holabird, 197 Fed. 4 (Circuit Court of App., 9th Cir., May, 1912). 
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ifornia law, involving the right of a company to divert waters from 
public sources, and sell to consumers, for an initial charge, perpetual 
water rights to the water so diverted. In view of the frequency of the 
custom of selling such "rights," it is somewhat surprising that the le- 
gality of the practice seems to have been questioned very seldom, 
and apparently never in California. The public generally seems to 
have acquiesced in the recognition of a water right in companies or- 
ganized for the purposes mentioned. A learned writer upon the sub- 
ject, suggests in the last edition of his work a doubt as to the legal 
foundation of the custom, but does not express his own opinion. 2 

Upon principle it would seem plain that such companies have really 
no water right to sell. The basis and measure of such right is the ben- 
eficial use of the water by the appropriator. It would seem, therefore, 
that the consumer by the actual application of the water to his land 
becomes the appropriator, and the company which purports to sell 
the so-called water right is merely his agent in making the appro- 
priation. 

The view which recommends itself on principle seems to have 
been adopted in the States of Colorado, 3 Nebraska, 4 and Arizona. 5 
In California, the Supreme Court has also recognized that the owner 
of an irrigating system has not such a right that he may reserve a 
portion of the water when he sells his system. 6 

In the earlier of the two Federal cases under comment, an irriga- 
tion company sought to have included in its properties, for the pur- 
pose of valuation before a rate-fixing board, such water rights, bas- 
ing its claim upon the proposition that it had been diverting the water 
through its canals for more than five years. The Circuit Court, speak- 
ing through Judge Morrow, in holding that this was not property on 
which the irrigation company could claim the right to a reasonable 
interest, said: "The water right, must, therefore, be the right of the 
consumer and attached to his land, and not the right of the complain- 
ant attached to its canal system." 7 

In the second case, an agreement was held to have no considera- 
tion, where the only consideration expressed provided for the trans- 
fer of stock represented solely by such water rights. The Circuit 



2 Wiel, Water Rights in Western States (3d ed.), Sec. 1326 (1911). 
It should be noted that this edition was published prior to the adju- 
dication of the cases under comment. 

3 Wyatt v. Lorimer etc. Irrigation Co., 18 Colo. 298; 33 Pac. 144; 
36 Am. St Rep. 280 (1893). 

* Farmers' Canal Co. v. Frank, 72 Neb. 136; 100 N. W. 286 (1904); 
Laws, Nebraska 189S, c. 69. 

5 Gould v. Maricopa Co., 8 Ariz. 429; 76 Pac. 598 (1904); Slosser v. 
Salt River Co., 7 Ariz. 376; 65 Pac. 332 (1901); Salt River Co. v. Niel- 
sen, 10 Ariz. 9; 85 Pac. 117; 12 L. R. A. (N. S.) 711; 16 Ann. Cas. 796 
(1906). 

6 Leavitt v. Lassen Irrigating Co., 157 Cal. 82; 106 Pac. 404; 29 
L. R. A. (N. S.) 213 (1909). 

U91 Fed. at p. 897 (1911). 
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Court of Appeals reaffirms the theory expressed in the earlier case in 
the Circuit Court, that the right attaches to the consumer's land by 
operation of law, that is, by reason of beneficial use — and not by rea- 
son of the agreement between the irrigation company and the consu- 
mer. It should be noted that one of the three judges in the Circuit 
Court of Appeals filed a dissenting opinion. 8 

A. R. G. 

Wills: Parol Evidence to Expain Ambiguity and Misconceptions. — 
In the Estate of Donellan, 1 the testatrix left one-fourth of the residue 
of her property to her niece, Mary, a resident of New York, daughter 
of her deceased sister, Mary. The evidence disclosed two daughters of 
the sister, Annie and Mary. Annie, the elder of the two daughters, 
married in Ireland, came to this country, settled in Brooklyn, New 
York, and still lived there when the present case arose. Mary never 
came to this country and still lived in Ireland. The evidence also 
showed that testatrix knew of the existence of but one niece; that 
when Annie was six years old at the time of the death of her father, 
testatrix wanted her to come to live with her; that testatrix wrote to a 
Boston relative inquiring about her niece and was referred by the rela- 
tive to the New York niece; that Annie was called Mary by a relative 
in Boston with whom she lived when she first came to this country. 
This was substantially all the evidence, except some hearsay erro- 
neously admitted. The Superior Court held the will applied to Mary, 
relying upon the maxim that the name controlled the description. The 
Supreme Court refused to consider this maxim as binding and directed 
the trial court to construe the clause to apply to Annie, unless on a re- 
hearing further evidence should require a different decision, upon the 
ground that testatrix meant the niece who came to this country. 

The method of solution of the Supreme Court is in accord with 
modern theory. Under the older view the will must speak for itself 
without resort to extrinsic evidence. As Thayer puts the matter, it is 
the theory of a "lawyers' Paradise where all words have a fixed, pre- 
cisely ascertained meaning; where men may express their purposes, not 
only with accuracy, but with fulness; and where, if the writer has been 
careful, a lawyer, having a document referred to him, may sit in his 
chair, inspect the text, and answer all questions without raising his 
eyes." 2 But men do not express themselves with accuracy, and the 
application of the old theory, while it leads to a kind of certainty, 
often produces results never contemplated by testators, and justifies 
the reproach expressed by Randolph of Roanoke that lawyers and 



»197 Fed. 418 (1912). 
*44 Cal. Dec. 462 (Sept. 27, 1912). 

2 Thayer, Preliminary Treatise on Evidence at the Common Law, p. 
428. 



